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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Administration 

48  CFR  Parts  2401,  2402,  2403,  2405, 
2406, 2409,  2413,  2414,  2415,  2416, 
2419, 2425,  2426,  2428,  2432,  2433, 
2436,  2437,  2446,  2452 

(Docket  No.  R-91-1600;  FR-2473-P-01] 

RIN  2535-AA16 

HUD  Acquisition  Regulation  (HUDAR) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  HUD  Acquisition  Regulation 
(HUDAR)  to  reflect  recent  changes  to 
the  Federal  Acquisition  Regulation 
(FAR)  and  to  make  technical 
corrections.  This  rule  would  also  amend 
the  HUDAR  to  reflect  a  change  in 
procurement  authority  for  the  Acquired 
Property  program. 

DATES:  Comment  due  date:  August  7. 
1992. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  O^ce  of  the 
General  Counsel,  Rules  Docket  Clerk, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  eastern  time)  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

Edward  L.  Girovasi,  Jr.,  Director,  Policy 
and  Evaluation  Division.  Office  of 
Procurement  and  Contracts,  room  5262. 
451  Seventh  Street,  SW.,  Washington, 
DC  20410-3000  (voice  (202)  708-0294, 
TDD  (202)  708-1112).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

information  collection  requirements 
contained  in  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  include  the  time  for 
reviewing  instructions,  searching 


existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  Preamble  heading. 
Other  Information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk.  451  Seventh  Street 
SW.,  room  10276,  Washington,  DC  20410, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

A.  Background 

The  uniform  regulation  for  the 
procurement  of  supplies  and  services  by 
Federal  departments  and  agencies,  the 
Federal  Acquisition  Regulation  (FAR), 
was  promulgated  on  September  19, 1983 
(48  FR  42102).  The  FAR  is  codihed  in 
title  48,  chapter  1,  of  the  Code  of  Federal 
Regulations.  HUD  promulgated  its 
regulation  to  implement  the  FAR  on 
March  1.  984  (49  FR  7696). 

The  HUDAR  (title  48,  chapter  24.  of 
the  Code  of  Federal  Regulations)  is 
prescribed  by  the  Assistant  Secretary 
for  Administration  under  section  7(d)  of 
the  Department  of  HUD  Act  (42  U.S.C. 
3535(d));  section  205(c)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  486(c)):  the 
Secretary’s  delegation  effective  January 
19, 1976  (41  FR  2665);  and  the  general 
authorization  in  FAR  1.301. 

The  purpose  of  this  proposed  rule 
would  be  to  amend  the  HUD  Acquisition 
Regulation  (HUDAR)  to  update  existing 
coverage  and  to  include  additional 
necessary  procedures  to  reflect  recent 
changes  to  the  Federal  Acquisition 
Regulation  (FAR). 

HUDAR  2401.601-70,  2402.101. 
2406.304-70,  2409.504,  2413.505,  2414.40&- 
3,  2415.407.  2415.608,  2416.504,  2426.201, 
2428.203,  2428.203-70,  2432.402,  2437.110, 
and  2446.710  contain  editorial 
corrections,  clariHcations,  and  ofHce 
changes.  HUDAR  2403.670,  2437.110.  and 

2452.203-70  would  be  added  to 
implement  FAR  3.601. 

HUDAR  2406.304-71.  2409.503, 

2415.612- 70,  2415.613,  2415.613-70, 

2415.613- 71,  2415.613-72,  2425.402, 
2432.906,  and  2452.215-71  would  be 
included  to  implement  recent  changes  to 
the  FAR  and  General  Services  Board  of 


Contract  Appeals  (GSBCA)  decisions  on 
approval  of  justiHcations  for  other  than 
full  and  open  competition,  debarment, ' 
the  authority  of  the  Contracting  O^icer, 
the  application  of  the  Trade  Agreements 
Act,  prompt  payment,  agency  protests, 
and  DUNS  numbers. 

HUDAR  2409.502  and  2437.2  would 
make  changes  to  reflect  new 
terminology  in  OMB  Circular  A-120, 
Guidelines  for  the  Use  of  Advisory  and 
Assistance  Services,  and  the  FAR. 
HUDAR  2415.407.  2437.110,  2452.215-70, 
and  2452.237-76  would  be  added  to 
implement  OMB  Circular  A-130, 
Management  of  Federal  Information 
Resources.  HUDAR  2437.110  and 
2452.237-77  would  be  added  to  provide 
procedures  for  handling  legal  holidays 
for  services  performed  on-site  in  HUD 
buildings.  HUDAR  2419.708  and 

2452.219- 70  would  be  added  to 
implement  FAR  19.704  and  provide 
instructions  to  offerors  regarding 
subcontracting  plans.  HUDAR  2409.501 
and  2415.611  would  be  deleted. 

HUDAR  2401.601-70,  2401.601-72, 
2401.601-73,  2401.601-74,  2401.603-3, 
2402.101(3)  through  2402.101(6). 
2406.304-70,  2406.304-71,  2406.304-72, 
2414.406-3,  and  2433.104-70  are  revised 
to  reflect  the  transfer  of  the  procurement 
responsibilities  of  the  Acquired  Property 
Program  from  the  Office  of  Housing  to 
the  Office  of  Administration. 

The  Department  will  request  that  the 
Federal  Acquisition  Regulation  be 
amended  to  include  the  proposed 
coverage  at  HUDAR  2415.612-70, 

2452.203- 70,  2452.203-71,  2452.215-70, 

2452.219- 70,  and  2452.237-77.  If  the  FAR 
is  amended  before  the  Department 
issues  a  final  rule,  the  cited  HUDAR 
coverage  will  be  removed;  if  not,  those 
sections  will  be  designated  as  an  interim 
rule. 

B.  Other  Matters 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  sections 

2452.203- 71,  2452.215-70,  2452.219-70, 
and  2452.237-76  of  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501-3520.  The 
following  table  discloses  the 
Department’s  estimated  burden  for  each 
of  the  collections  of  information  in  this 
rule; 
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Description 

Number  of 
respondents 

Number  of 
responses 
per 

respondent 

Total  annual 
responses 

Hours  per 
response 

Total 

hours 

Certification  (2452.203-71) . . . 

300 

1 

300 

0  1 

30 

Proposal  preparation  (2452.215-70) . 

40 

1 

40 

1.0 

40 

Subcontracting  plan  (2452.219-70) . . . 

25 

1 

25 

0.5 

12.5 

Security  information  (2452.237-76) . . 

40 

2 

60 

1.0 

80 

Total  Annual  Burden  Hours . 

162.5 

National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374)  (NEPA) 
is  unnecessary,  since  the  activities 
described  in  this  rule  are  categorically 
excluded  from  the  Department’s  NEPA 
procedures  under  24  CFR  50.20(k]. 

Executive  Order  12291,  Federal 
Regulation 

This  rule  would  not  constitute  a 
“major  rule”  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291, 
Federal  Regulation,  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  rule  indicates  that  it 
would  not  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significan-t  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  changes  relate  to  the 
internal  organization  of  HUD  and 
conform  the  HUDAR  to  the  FAR. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The 
requirements  of  this  proposed  rule 


would  update  the  HUD  Acquisition 
Regulation  (HUDAR)  to  reflect  recent 
changes  to  the  Federal  Acquisition 
Regulation  (FAR)  and  would  make 
technical  corrections  to  the  agency's 
regulation.  As  a  result,  the  rule  is  not 
subject  to  review  under  the  Order, 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  would  not  have 
potential  for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order.  The  proposed 
rule  involves  Departmental  procedures. 

Semiannual  Agenda  of  Regulations 

This  proposed  rule  was  listed  as  Item 
No.  1483  in  the  Department’s 
Semiannual  Agenda  of  Regulations 
published  on  October  21, 1991  (56  FR 
53380,  53386)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  48  CFR  Parts  2401, 
2402,  2403,  2405,  2406,  2409, 2413,  2414, 
2415, 2416, 2419,  2425,  2426,  2428,  2432, 
2433,  2436,  2437,  2446,  2452 

Government  procurement,  HUD 
acquisition  regulations. 

Accordingly,  title  48,  chapter  24  of  the 
Code  of  Federal  Regulations,  would  be 
amended  as  follows: 

SUBCHAPTER  A— GENERAL 

PART  2401— FEDERAL  ACQUISITION 
REGULATION  SYSTEM 

1.  The  authority  citation  for  48  CFR 
part  2401  would  be  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  42  U.S.C. 
3535(d). 

2.  Section  2401.601-70  would  be 
revised  to  read  as  follows; 

2401.601-70  Senior  Procurement 
Executive. 

The  Assistant  Secretary  for 
Administration  is  the  Department's 
Senior  Procurement  Executive  and  is 
responsible  for  all  Departmental 
procurement  policy,  regulations,  and 


procedures,  except  for  internal 
procedures  related  to  programmatic 
procurements  of  the  Government 
National  Mortgage  Association.  The 
Senior  Procurement  Executive  is  also 
responsible  for  the  development  of 
HUD’s  procurement  system  standards, 
evaluation  of  the  system  in  accordance 
with  approved  criteria,  enhancement  of 
career  management  of  the  procurement 
work  force,  and  certification  to  the 
Secretary  that  the  Department’s 
procurement  system  meets  approved 
criteria. 

2401.601- 72  [Removed] 

3.  Section  2401.601-72  would  be 
removed. 

2401.601- 73  (Redesignated  as  2401.601- 
72] 

4.  Section  2401.601-73  would  be 
redesignated  as  2401.601-72. 

2401.601- 74  [Redesignated  as  2401.601- 
73  and  Revised] 

5.  Section  2401.601-74  would  be 
redesignated  as  2401.601-73  and  revised 
to  read  as  follows: 

2401.601- 73  Regional  Offices. 

(a)  Procurement  of  supplies  and 
services  for  HUD  Regional  requirements 
is  accomplished  at  each  Regional  Office 
by  the  Regional  Contracting  Division, 
which  may  redelegate  contracting 
authority  to  qualified  Administration 
employees  in  Regional  and  Field  Offices. 

(b) (1)  The  Regional  Administrator 
shall  redelegate  to  Field  Office  Directors 
of  Housing  Management  the  following 
procurement  authority  related  to  the 
management  or  disposition  of  properties 
owned  or  held  by  HUD  as  mortgagee-in¬ 
possession  under  the  National  Housing 
Act  (12  U.S.C.  1701-1749): 

(1)  Emergency  procurement  authority 
(pursuant  to  FAR  6.302-2);  and 

(ii)  In  those  Field  Ofiices  without  full¬ 
time  contracting  personnel,  small 
purchase  authority  (pursuant  to  FAR 
part  13). 

(2)  The  Regional  Administrator  may 
also  redelegate  small  purchase  authority 
to  Office  of  Housing  employees 
designated  by  the  Field  Office  Director 
of  Housing  Management  in  those  Field 
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Offices  without  full-time  contracting 
personnel. 

'  (c)  Any  redelegation  of  procurement 
authority  in  paragraphs  (a)  and  fb)  of 
this  section  shall  be  accomplished  on  a 
Standard  Form  1402,  Certificate  of 
Appointment,  which  may  be  revoked 
upon  a  showing  that  the  individual  has 
consistently  failed  to  adhere  to  sound 
procurement  practices.  Any  revocation 
of  authority  in  paragraph  (b)  of  this 
section  shall  o^y  occur  after 
consultation  with  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

2401.603-3  (Amsnded] 

6.  Section  2401.603-3,  paragraph  (b) 
would  be  amended  by  removing  the 
words  "Field  Office  Managers  or 
Supervisors"  and  adding,  in  their  place, 
the  words  “Appointing  officials.** 

PART  2402— OEFINmONS  OF  WORDS 
AND  TERMS 

7.  The  authority  citation  for  48  CFR 
part  2402  would  be  revised  to  read  as 
follows; 

Authority:  40  U.S.C  486(c):  42  U.S.C. 

3535(d). 

2402.101  (Amended] 

8.  In  section  2402.101,  under  the 
definition  “Head  of  Contracting 
Activity"  paragraphs  (3),  (4),  and  fS) 
would  be  removed,  and  paragraph  (6) 
would  be  redesignated  as  paragraph  (3). 

PART  2403— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTSOF  INTEREST 

9.  The  authority  citation  for  46  C^R 
part  2403  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C.  3535(d]. 

Subpart  2403.3 — [Amended] 

10.  Hie  heading  for  subpart  2403.3 
would  be  amended  by  removing  the 
words  'Identical  Bids  and". 

11.  Anew  section  2403.670  would  be 
added  to  subpart  2403.6,  to  read  as 
follows: 

2403.670  Solicitation  provision  and 
contract  clausa. 

Insert  the  clause  at  2452.203-70  in 
solicitations  and  contracts,  and  the 
provision  at  2452.203-71  in  solicitations, 
where  the  contracting  officer  has  reason 
to  believe  that  one  or  more  offerors  may 
be  owned  or  controlled  by  Government 
employees. 


SUBCHAPTER  B— COMPETITION  AND 
ACOUtSmON  PLANNING 

PART  2405— PUBUCIZINQ  CONTRACT 
ACTIONS 

12.  The  authority  citation  for  48  CFR 
part  2405  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C.  253;  40  U.S.C.  486(c);  42 
U.S.C.  3535(d);  and  FAR  class  deviation 
approved  November  15, 1990. 

13.  Subpart  2405.3,  consisting  of 
section  2405.301,  would  be  added  to 
read  as  follows; 

Subpart  2405.3— Synopses  of  Ccmtract 
Awards 

2405.301  General 

(b)  All  contract  awards  exceeding  the 
small  purchase  limitation  shall  be 
synopsized  in  the  Commerce  Business 
Daily,  without  exception. 

PART  2406— COMPETITION 
REQUIREMENTS 

14.  The  authority  citation  for  48  CFR 
part  2406  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C.  253: 40  U.S.C.  486(c);  42 
U.S.C.  3535(d). 

2406.304- 70  [Removed] 

15.  Section  2406.304-70  would  be 
removed. 

2406.304- 71  [Redesignated  as  2406.304- 
70] 

16.  Section  2406.304-71  would  be 
redesignated  as  2406.304-70. 

2406.304- 72  [Redesignated  as  2406.304- 
711 

17.  Section  2406.304-72  would  be 
redesignated  as  2406.304-71, 

PART  2409— CONTRACTOR 
QUALIFICATIONS 

18.  The  authority  citation  for  48  CFR 
part  2409  would  be  revised  to  read  as 
follows; 

Authority:  40  US.C.  486  (c);  42  U.S.C. 
3535(d). 

2409.501  [Removed] 

19.  Section  2409.501  would  be 
removed. 

2409.502  [Amended] 

20.  Section  2409.502  would  be 
amended  by  removing  the  words 
“consulting  services"  and  adding,  in 
their  place,  the  words  “advisory  and 
assistance  services". 

21.  A  new  section  2409.503  would  be 
added,  to  read  as  follows; 


2409.503  Waiver 

The  Senior  Procurement  Executive  is 
authorized  to  waive  any  general  rule  or 
procedure  in  FAR  Subpart  9.5  by 
determining  that  its  application  to  a 
particular  situation  would  not  be  in  the 
Government’s  interest. 

2409.504  [Amended] 

22.  Section  2409.504  would  be 
amended  by  revising  the  introductory 
text  to  read  as  follows: 

2409.504  Contracting  officer 
responsibilities. 

The  following  actions  are  required  for 
all  contract  actions  covered  by  2409.502: 

***** 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACTING  TYPES 

PART  2413— SMALL  jPURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

23.  The  authority  citation  for  48  CFR 
part  2413  would  be  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c];  42  U.S.C. 

3535(d). 

24.  In  section  2413.505-2,  paragraph 
(b)  would  be  revised  to  read  as  follows: 

2413.506-2  Agency  order  forms  In  lieu  of 
Optional  Forms  347  and  348. 
***** 

(b)  For  small  purchases  under  the 
Acquired  Property  Program,  Contracting 
Officers  may  use  HUD  Form  2542, 
Purchase  Order  and  Payment 
Authorization.  This  form  may  also  be 
used  for  the  following; 

(1)  Construction  work  under  the  small 
purchase  limitation;  however,  if  over 
$2,(X)0.  the  Davis-Bacon  Act  and  related 
requirements/clauses  are  applicable;  or 

(2)  Services,  including  indefinite 
delivery  purchase  orders;  however,  if 
over  $2,500,  the  Service  Contract  Act 
and  related  requirements/clauses  are 
applicable. 

PART  2414— SEALED  BIDDING 

25.  The  authority  citation  for  48  CFR 
part  2414  would  be  revised  to  read  as 
follows: 

Authority:  41  U.S.C.  253: 42  U.S.C.  486(c):  42 
U.S.C.  3535(d). 

26.  Section  2414.403-3  would  be 
revised  to  read  as  follows; 

2414.406-3  Other  mistakes  disclosed 
before  award. 

(e)  The  determination  to  allow  a 
bidder  to:  Correct  a  mistake  in  bid 
discovered  before  award  (other  than 
obvious  clerical  errors);  withdraw  a  bid; 
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or,  neither  correct  nor  withdraw  a  bid 
shall  be  submitted  to  the  Head  of  the 
Contracting  Activity  for  approval. 

PART  2415<-CONTRACnNG  BY 
NEGOTIATION 

27.  The  authority  citation  for  48  CFR 
part  2415  would  be  revised  to  read  as 
follows: 

Authority:  41  U.S.C.  253;  40  U.S.C.  486(c):  42 
U.S.C.  3535(d). 

28.  In  section  2415.407,  paragraph  (a) 
would  be  revised  to  read  as  follows: 

2415.407  Solicitation  provisions. 

(a)  The  Contracting  Officer  shall 
insert  a  provision  substantially  the  same 
as  the  provision  at  2452.215-70,  Proposal 
Content  and  Outline,  in  all  negotiated 
solicitations  above  the  small  purchase 
limitation.  Include  section  6  in 
paragraph  (b)  of  the  provision  if  the 
solicitation  requires  work  on  or  access 
to  sensitive  automated  systems  and 
HUDAR  clause  2452.237-76  is  included. 

«  ♦  *  *  * 

2415.608  [Amended] 

29.  In  section  2415.608,  paragraph 
(a](3](iii}  would  be  amended  by 
removing  the  words  “negotiation  and 
award"  at  the  end  of  the  sentence,  and 
by  adding,  in  their  place,  the  words 
“negotiation  and/or  award;" 

2415.611  [Removed] 

30.  Section  2415.611  would  be 
removed. 

2415.613  [Redesignated  as  2415.612  and 
Revised] 

31.  Section  2415.613  would  be 
redesignated  as  section  2415.612  and 
revised  to  read  as  follows: 

2415.612  Formal  source  selection. 

(a)  General.  For  those  procurements 
with  an  estimated  dollar  amount  of 
$500,000  or  more,  the  following 
procedures  apply.  These  procedures, 
which  are  more  formal  than  those 
i  applying  to  procurements  under 

I  $500,000,  may  also  be  used  at  the 

request  of  the  funding  Assistant  ^ 

'  Secretary  for  procurements  under 

i  $500,000. 

j  (b)  Responsibilities.  (1)  Selection  of 

if  the  source(s)  for  award  shall  be  made 

I  by  the  Source  Selection  Official  (SSO), 

I  who  is  the  head  of  the  funding  office,  or 

I  by  his  or  her  designee. 

(2)  To  assist  the  SSO  in  evaluating 
proposals  and  making  the  selection,  the 
SSO  shall  designate  a  Source  Evaluation 
Board  (SEB)  composed  of  a  chairperson, 
voting  members,  and  advisors. 

32.  A  new  section  2415.612-70  would 
be  added  to  read  as  follows: 


2415.612-70  Procedures. 

(a)  Evaluation.  (1)  After  the  date  for 
receipt  of  proposals,  the  Contracting 
Officer  will  forward  copies  of  the 
technical  portion  of  each  proposal  to  the 
SEB  Chairperson  or  his  or  her  designee, 
who  shall  be  responsible  for  custody  of 
the  proposals  throughout  the  evaluation 
process.  The  cost  portion  of  each 
proposal  shall  be  retained  by  the 
Contracting  Officer  pending  initial 
technical  evaluation  by  the  SEB. 

(2)  The  SEB  shall  evaluate  each 
proposal  in  strict  conformance  with  the 
requirements  in  2415:608(a](2). 

(3)  After  the  initial  technical 
evaluation,  the  Contracting  Officer  and 
the  SEB  shall  evaluate  the  cost  portion 
of  each  proposal. 

(b)  Competitive  range.  Unless  the  SEB 
is  prepared  to  recommend,  in 
accordance  with  FAR  15.610(a)(3),  that 
the  award  be  made  on  the  basis  of  the 
most  favorable  initial  proposal,  the 
Contracting  Officer  shall,  with  the 
advice  of  the  SEB,  establish  a 
competitive  range  based  on  evaluation 
of  all  the  factors  for  award,  including 
cost  or  price. 

(c)  Written  or  oral  discussions.  The 
contracting  OfHcer,  with  the  assistance 
of  the  SEB,  shall  conduct  written  or  oral 
discussions  with  all  offerors  within  the 
competitive  range,  as  required  by  FAR 
15.610. 

33.  Section  2415.613  would  be  added 
to  read  as  follows: 

2415.613  Alternative  source  selection 
procedures. 

(a)  The  Department  of  Housing  and 
Urban  Development  uses  procedures 
authorized  by  FAR  15.613  for  all 
research  and  development  contracts  and 
other  contracts  where  the  contractor’s 
proposed  methodology  of  carrying  out 
the  work  is  a  significant  selection  factor. 

(b)  These  procedures  allow  for  limited 

oral  or  written  discussions  to  avoid 
technical  levelling,  a  request  for  best 
and  final  offers,  and  selection  of 
source(s)  for  negotiation  of  a  final 
contract.  / 

34.  Section  2415.613-70  would  be 
revised  to  read  as  follows: 

2415.613.70  Technical  evaluation. 

Depending  on  the  anticipated  dollar 
value  of  the  procurement  (see  2415.604 
and  2415.612(a)),  either  a  TEP  or  SEB 
shall  perform  the  required  technical 
evaluation  of  proposals  received  in 
accordance  with  2415.608  and  2415.612, 
respectively, 

35.  Section  2415.613-71  would  be 
revised  to  read  as  follows: 


2415.613- 71  Limited  written  or  oral 
discussions. 

Limited  written  or  oral  discussions 
shall  be  conducted  with  each  offeror 
considered  to  be  within  the  competitive 
range.  These  discussions  should  address 
technical  weaknesses  of  the  particular 
offer,  as  well  as  cost  issues,  to  the 
fullest  extent  practicable  while  avoiding 
technical  leveling. 

36.  A  new  section  2415.613-72  would 
be  added  to  read  as  follows: 

2415.613- 72  Selection  and  final 
negotiation. 

(a)  Selection.  After  the  close  of 
discussions  and  receipt  of  best  and  final 
offers,  the  TEP  or  SEB  shall  perform  a 
Hnal  evaluation  and  prepare  its 
selection  recommendation  for  the 
contracting  officer  or  SSO,  respectively. 
Based  on  this  evaluation,  the  contracting 
ofHcer  or  SSO  shall  select  for  final 
contract  negotiation  the  offeror(s)  whose 
proposal  is  most  advantageous  to  the 
Government  in  terms  of  price/cost, 
technical  and  other  relevant  factors 
included  in  the  solicitation. 

(b)  Final  negotiation.  This  includes 
reaching  agreement  with  the  selected 
source  on  any  remaining  cost/price, 
technical,  socioeconomic,  or  other  issues 
that  will  condition  performance  of  the 
contract  and  setting  forth  those  terms 
and  conditions  in  a  mutually  acceptable 
contract  document.  No  factor  or 
condition  that  could  have  had  any  effect 
on  the  selection  process  may  be 
changed  at  this  point.  These 
negotiations  are  led  by  the  contracting 
officer  and  may  include  any  technical, 
audit,  or  support  personnel  he/she 
deems  necessary. 

PART  2416— TYPES  OF  CONTRACTS 

37.  The  authority  citation  for  48  CFR 
part  2416  would  continue  to  read  as 
follows: 

Authority:  Sec.  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

38.  Section  2416.504  would  be  revised 
to  read  as  follows: 

2416.504  lndefiniteH)uantity  contracts. 

(e)  The  contracting  officer  shall  insert 
the  clause  at  2452.216-75.  Unpriced  Task 
Orders,  in  contracts  for  which  task 
orders  are  individually  negotiated  and 
there  may  be  a  need  to  issue  unpriced 
task  orders:  provided,  however,  that  the 
contracting  officer  shall  ensure  that  the 
cost  of  the  work  authorized  by  the  task 
order  is  not  in  excess  of  the  funds 
obligated  under  the  contract. 
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PART  2419— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

39.  The  authority  citation  for  48  CFR 
part  2419  would  be  revised  to  read  as 
follows: 

Authority:  40  U.S.C  486(c):  42  U.S.C. 

353S{d). 

40.  Subpart  2419.7  consisting  of 
section  2419.708,  would  be  added  to 
read  as  follows: 

Subpart  2419.7— Subcontracting  with  Small 
Businesses  and  Small  Disadvantaged 
Business  Concerns 

2419.708  Solicitation  provisions  and 
contract  clauses. 

(d)  The  Contracting  Officer  shall 
insert  the  provision  at  2452.210-70  in 
negotiated  solicitations  exceeding 

ssoo.ooa 

(e)  The  Contracting  Officer  shall 
insert  the  provision  at  2452219-70  with 
Alternate  I  in  sealed  bid  solicitations 
exceeding  $500,000. 

SUBCHAPTER  O-SOCiOECONOMIC 
PROGRAMS 

41.  A  new  part  2425,  consisting  of 
section  2425.402,  would  be  added  to 
read  as  follows: 

PART  2425— TRADE  AGREEMENTS 
ACT 

Authorhy:  42  U.S.C.  3S35(d). 

2425^02  Policy. 

It  is  the  Department's  policy  to 
determine  whether  the  Trade 
Agreements  Act  applies  based  on  the 
total  estimated  dollar  value  of  the 
proposed  acquisition  before  the 
solicitation  is  issued,  including  all  line 
items  and  options. 

PART  2426— OTHER  SOCIOECONOMtC 
PROGRAMS 

42.  The  authority  citation  for  48  CFR 
part  2426  would  be  added  to  read  as 
follows: 

Authority:  40  US.C  466(c):  42  U.S.C 
3S35(d). 

2426.201  (Amonded) 

43.  Section  2426201  would  be 
amended  by  removing  the  term 
tDSDBU'',  wherever  it  appears,  and 
inserting  in  its  place  the  words  "Deputy 
Assistant  Secretary  for 
Intergovernmental  Relations,  in 
coordination  with  OSDBIT’. 


SUBCHAPTER  E— G»IERAL 
CONTRACTING  REQUIREMENTS 

PART  2428— BONDS  AND  INSURANCE 

44.  The  authority  citation  for  48  CFR 
part  2428  would  be  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  42  U.S.C. 

3535(d). 

2428.203  and  2428203-70  [Rodesignated 
as  2428.204  and  2428204-70] 

45.  Sections  2428.203  and  2428.203-70 
would  be  redesignated  as  sections 

2428.204  and  2428204-70,  respectively. 

PART  2432— CONTRACT  FINANCING 

46.  The  authority  citation  for  48  CFR 
part  2432  would  be  revised  to  read  as 
follows: 

Authority*  31  US.C  3901-3906:  40  U.S.C 
486(c);  42  U.S.C  3S35(d}. 

47.  Section  2432.402  would  be  revised 
to  read  as  follows: 

2432.402  General 

(e)(l]  Hie  Determination  and  Findings 
requir^  by  FAR  32.402(c)(l)(iii)  shall  be 
made  by  the  Director,  Office  of 
Procurement  and  Contracts  for 
Headquarters  contracts,  or  the  Director 
of  Administration,  for  Regional/Field 
contracts. 

(2)  Each  advance  payment  situation 
shall  be  coordinated  with  the  Office  of 
Finance  and  Accounting,  for 
Headquarters,  or  the  Regional 
Accounting  Division,  for  Regional/Field 
contracts,  before  authorization  may  be 
given,  to  ensure  that  there  are  controls 
in  place  to  assure  proper  administration 
of  advance  payments. 

48.  A  new  section  2432.906  would  be 
added  to  subpart  2432.9,  to  read  as 
follows: 

2432.906  Contract  financing  paymanta. 

Periods  for  payment  shorter  than  30 
days  shall  not  be  specified  in  contracts 
without  the  prior  approval  of  the  Office 
of  Finance  and  Accounting,  for 
Headquarters  conb'acts,  and  shall  be 
coordinated  with  the  Regional 
Accounting  Division,  for  Regional/Field 
Office  contracts,  to  ensure  that 
procedures  are  in  place  to  allow  timely 
payment. 

PART  2433— PROTESTS,  DISPUTES, 
AND  APPEALS 

49.  The  authority  citation  for  48  CFR 
part  2433  would  be  revised  to  read  as 
follows: 

Authority:  31  U.S.C.  3551-3556: 40  U.S.C. 
488(c):  42  U.S.C.  3535(d). 

50.  Section  2433.103  would  be  revised 
to  read  as  follows: 


2433.103  ProtMts  to  the  agency. 

(a)(Zj  When  the  Contracting  Officer 
makes  a  determination  to  award  a 
contract  notwithstanding  a  protest,  as 
authorized  by  FAR  33.103(a)(2),  that 
determination  shall  be  approved  by  the 
HCA  before  award,  after  consultation 
with  the  Office  of  General  Counsel. 

(a)(4)  Protests  received  after  award 
that  are  filed  only  with  the  Department 
shall  be  decided  promptly  by  the 
Contracting  Officer  after  consultation 
with  appropriate  officials,  including  the 
program  office  and  the  Office  of  Genera! 
Counsel. 

2433.103- 70  [Removed] 

51.  Section  2433.103-70  would  be 
removed. 

2433.103- 71  [Redesignated  ae  2433.103- 
70) 

52.  Section  2433.103-71  would  be 
redesignated  as  section  2433.103-70. 

2433.104- 70  [Removed] 

53.  Section  2433.104-70  would  be 
removed. 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  2436— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

54.  The  authority  citation  for  48  CFR 
part  2436  would  be  revised  to  read  as 
follows: 

Authority.  40  U.S.C.  486(c):  42  U.S.C. 

3535(d). 

2436.602- 2  [Amended] 

55.  Section  2436.602-2(a)  would  be 
amended  to  add  the  words  "(which  may 
include  preselection  boards)”  after  the 
words  “permanent  or  ad  hoc”  in  the  First 
sentence. 

2436.602- 5.  [Amended] 

56.  Section  2436.602-5  would  be 
revised  to  replace  the  number  “$10,000" 
with  the  words  “the  small  purchase 
limitation". 

PART  2437— SERVICE  CONTRACTING 

57.  The  authority  citation  for  48  CFR 
part  2437  would  be  revised  to  read  as 
follows; 

Authority:  40  U.S.C.  486(c):  42  U.S.C. 
3535(d). 

Subpart  2437.2— Advisory  and 
Assistance  Services 

58.  Subpart  2437.2  would  be  retitled  to 
read  as  set  forth  above. 

59.  In  section  2437.110,  new 
paragraphs  (g)  and  (h)  would  be  added 
to  read  as  follows: 
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2437.1 10  Solicitation  provlaiona  and 
contract  dausaa. 

***** 

(g)  The  contracting  ofticer  shall  insert 
the  clause  at  2452.237-76  in  solicitations 
and  contracts  that  involve  work  on  or 
access  to  sensitive  automated  systems. 

(h)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.237-77, 
Observance  of  Legal  Holidays  and 
Administrative  Leave,  in  all  solicitations 
and  contracts  where  contractor 
personnel  will  be  working  on-site  in  any 
HUD  office. 

2437.205  (Amended] 

60.  In  section  2437.205,  paragraph 
(b)(6)  would  be  amended  by  removing 
the  words  “consulting  services" 
wherever  they  appear,  and  adding  in 
their  place  the  words  “advisory  and 
assistance  services". 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 

PART  2446— QUALITY  ASSURANCE 

61.  The  authority  citation  for  48  CFR 
part  2446  would  be  revised  to  read  as 

,  follows: 

Authority:  40  U.S.C.  486(c):  42  U.S.C. 

3535(d). 

62.  A  new  subpart  2446.7  consisting  of 
section  2446.710  would  be  added  to  read 
as  follows: 

Subpart  2446.7— Warranties 

2446.710  Contract  clauses. 

(c)(1)  The  contracting  officer  may 
include  a  clause  substantially  the  same 
as  FAR  52.246-19,  Warranty  of  Systems 
and  Equipment  under  Performance 
Specifications  or  Design  Criteria, 
whenever  it  is  in  the  Government's 
interest. 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

PART  2452— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

63.  The  authority  citation  for  48  CFR 
part  2452  would  be  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  42  U.S.C. 
3535(d). 

64.  A  new  section  2452.203-70  would 
be  added  to  read  as  follows: 

2452.203-70  Prohibition  against  the  use  of 
Federal  employees. 

As  prescribed  in  2403.670,  insert  the 
following  clause  in  solicitations  and 
contracts: 


Pn^bition  Against  the  Use  of  Federal 
Employees 

([Insert  month  and  year  of  final  rule]) 
in  accordance  with  Federal  Acquisition 
Regulation  3.601,  contracts  are  not  to  be 
awarded  to  Federal  employees  or  a  business 
concern  or  other  organization  owned  or 
substantially  owned  or  controlled  by  one  or 
more  Federal  employees.  For  the  purposes  of 
this  contract,  this  prohibition  against  the  use 
of  Federal  employees  includes  any  work 
performed  by  the  Contractor  or  any  of  its 
employees,  subcontractors,  or  consultants. 
[End  of  clause] 

65.  A  new  section  2452.203-71  would 
be  added  to  read  as  follows: 

2452.203-71  Certification  regarding 
Federal  employment 

As  prescribed  in  2403.670,  insert  the 
following  provision  in  solicitations: 

Certification  Regarding  Federal  Employment 
([Insert  month  and  year  of  final  rule]) 

The  offeror  certifies  that  it  is  [  j.  is  not  ( j 
owned  or  substantially  owned  or  controlled 
by  one  or  more  Federal  employees. 

(End  of  provision] 

66.  In  2452.215-70,  paragraph  (b)  of  the 
provision  would  be  amended  by  adding 
a  new  section  6  to  the  end  of  the 
paragraph,  and  by  revising  paragraph  (c) 
and  (d),  to  read  as  follows: 

2452J215-70  Proposal  content  and  outline. 

***** 

(b)  Part  / — Technical  and  Management. 

***** 

Section  6;  Security  Investigation.  The 
offeror  shall  address  in  its  technical  proposal 
how  it  intends  to  manage  the  security  of 
automated  systems  as  required  by  HUDAR 
clause  2452.237-76.  This  includes  developing 
security  procedures,  requesting  background 
investigations  for  employees  and 
subcontractors  as  requii^.  and  requesting 
investigations  for  replacements  of  such 
individuals  as  necessary  due  to  turnover, 
rotation,  or  other  reasons. 

(c)  Part  II — Cost  and  Pricing  Data.  (1) 
Furnish  cost  or  pricing  data  using  the  SF- 
1411,  Contract  iVicing  Proposal,  provided  in 
Section  L  of  this  solicitation,  and  the 
instructions  attached  to  it,  which  are  also 
printed  at  FAR  15.804-6.  Round  all  amounts 
to  the  nearest  dollar.  Your  data  will  be 
subject  to  review  and  evaluation  by  various 
Government  personnel,  and  thus  the 
estimates  furnished  on  the  SF-1411  should  be 
supported  by  the  required  supplementary 
data  so  that  the  review  and  evaluation  can  be 
conducted  with  a  minimum  amount  of  delay 
and  effort.  In  particular,  ensure  that  the 
following  essential  elements  are  provided: 

(i)  A  summary  of  total  cost  by  cost  element 
cross-reference  to  each  propos^  contract 
line  item  (instruction  number  1). 

(ii)  Identification  of  the  basis  for  the  kinds, 
quantities,  and  cost  of  all  material  elements 
proposed:  and  a  consolidated  priced 
summary  of  individual  material  quantities,  or 
a  consolidated  priced  bill  of  material  (BOM), 


for  the  entire  proposaL  A  well  prepared  BOM 
includes:  part  number/description,  unit  cosL 
quantity  required,  any  nonrecurring  costs, 
extended  cost  and  basis  for  the  proposed 
price  (quotation,  prior  buy,  similar  item,  etc.) 
(instruction  number  1.  Materials). 

(iii)  For  each  subcontract  over  $100,000 
show:  source,  deliverable,  quantity,  price, 
type  of  subcontract  degree  of  competition, 
basis  for  selecting  vendor  and  establishing 
reasonableness  of  price.  When  required,  the 
subcontractor's  cost  or  pricing  data  must  be 
submitted  with  the  offeror's  initial  proposal. 

If  available  and  if  required  by  FAR  15.806,  the 
contractor  should  provide  the  results  of 
review  and  evaluation  of  subcontract 
proposals.  Though  not  required,  the  offeror 
should  provide  reasons  for  omitted  data/ 
reviews  with  dates  when  the  data/reviews 
will  be  available  (instruction  number  1, 
Materials). 

(iv)  A  Justification,  submitted  on  an  SF- 
1412,  Claim  for  Exemption  from  Submission 
of  Certified  Cost  or  Pricing  Data,  when 
claiming  an  exemption  from  submitting  cost 
or  pricing  data  (instruction  number  1. 
Materials). 

(v)  A  time  phased,  e.g.,  quarterly,  annual 
breakdown  of  labor  rates  and  hours  by 
category  or  skill  level  and  the  basis  for  the 
estimates  of  rates  and  hours,  e.g..  historical 
experiences,  engineering  estimates,  learning 
curves,  etc.  If  labor  is  the  allocation  base  for 
indirect  costs,  summarize  for  each  overhead 
pool  and  year  (instruction  number  1,  Direct 
Labor). 

(vi)  in  the  absence  of  a  forward  pricing  rate 
agreement  or  indirect  rate  proposal  the 
contractor  should  show  how  indirect  rates 
were  estimated  and  applied  as  a  basis  for 
evaluating  the  reasonableness  of  the 
proposed  rates.  Support  for  the  indirect  rates 
could  consist  of  cost  breakdowns,  trends,  and 
budgetary  data  (instruction  number  1. 

Indirect  Costs). 

(vii)  Identification  of  all  other  costs  by 
category  and  basis  for  pricing  (instruction 
number  1.  Other  Costs). 

(viii)  When  claiming  cost  of  money,  the 
contractor  must  submit  Form  CASB-CMF  and 
show  the  calculation  of  the  proposed  amount 
(instruction  number  1.  Facilities  Capital  Cost 
of  Money). 

(ix)  Identification  of  cost  or  pricing  data. 
i.e..  data  that  are  verifiable  and  factual  and 
an  explanation  of  the  estimating  process. 
When  applicable,  the  following  items  should 
be  specifically  identified: 

(A)  judgmental  factors  and  the  methods 
used  in  the  estimate,  including  those  used  in 
projecting  from  known  data:  and 

(B)  The  nature  and  amount  of  any 
contingencies  Instruction  number  2). 

(x)  An  index  referencing  all  cost  or  pricing 
data  and  information  accompanying  or 
identified  in  the  proposal  (instruction  number 
4). 

(xi)  For  change  order  proposals:  an 
estimate  of  the  cost  to  complete  deleted  work 
not  yet  performed:  identification  of  the  actual 
or  estimated  cost  of  deleted  work  already 
performed;  and  an  estimate  of  the  cost  of 
work  added  (instruction  number  7B). 

(2)  The  Offeror  Representations  and 
Certifications  provided  in  Section  K  of  this 
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solicitation  shall  be  included  in  this  Part  II — 
Cost  and  Pricing  Data  of  your  proposal. 

(d)  Proposals  shall  be  submitted  in _ 

copies  of  Part  I  and _ copies  of  Part  II. 

(End  of  provision) 

2452.215- 71  [RwnovMll 

67.  SecUon  2452.215-71,  DUNS 
contractor  establishment  number,  would 
be  removed. 

68.  In  section  2452.216-75,  the 
introductory  text  would  be  revised  to 
read  as  follows: 

2452.216- 75  Unpriced  task  orders. 

As  prescribed  in  2416.504(e),  insert  the 
following  clause: 

*  *  •  *  • 

69.  Section  2452.219-70  would  be 
added  to  read  as  follows: 

2452.210-70  SmaU  Business  and  small 
disadvantaged  business  subcontracting 
plart. 

As  prescribed  in  2419.708,  insert  the 
following  provision  in  negotiated 
solicitations  exceeding  $500,000: 

SmaU  Business  and  SmaU  Disadvantaged 
Business  Subcontracting  Plan 

([Insert  month  and  year  af  final  rule}) 

(a)  This  provision  is  not  applicable  to  small 
business  concerns. 

(b)  Consistent  with  the  national  interest,  it 
is  HUD  policy  that  small  business  and  small 
business  concerns  that  are  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  shall  have  the 
maximum  practicable  opportunity  to 
participate  in  the  performance  of  HUD  work 
at  the  prime  and  subcontract  level.  Therefore, 
any  contract  awarded  as  a  result  of  this 
solicitation  shall  fully  comply  with  the  intent 
of  this  policy,  and  the  successful  offeror  shall 
agree  to  pursue  an  effective  and 
comprehensive  small  business  and  small 
disadvantaged  business  subcontracting 
progsam  in  compliance  with  the  clause 
entitled  “Utilization  of  Small  Business 
Concerns  and  Small  Disadvantaged  Business 
Concerns.” 

(c)  Prior  compliance  with  subcontracting 
plans  shall  be  considered  in  determining  the 
responsibility  of  an  offeror  (see  PAR  9.104-3). 
Therefore,  offerors  having  previous  contracts 
with  subcontracting  plans  shall  provide  the 
following  information:  agency  name;  agency 
point  of  contact;  contract  number,  total 
contract  value;  a  synopsis  of  the  work 
required  under  the  contract;  the  role(s)  of  the 
subcontractor(s)  involved;  and,  the  applicable 
goals  and  actual  performance  (dollars  and 
percentages)  for  subcontracting  with  small 
and  small  disadvantaged  business  concerns. 
This  information  shall  be  provided  for  the 
three  most  recently  (within  the  last  three 
years)  completed  contracts  with  such 
subcontracting  plans. 

(d)  The  contract  expected  to  result  from 
this  solicitation  will  contain  the  clause  at 
FAR  52.219-9,  “Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan.”  In  accordance  with  that  clause,  the 
offeror  shall  submit  the  complete 


subcontracting  plan  with  the  response  to  this 
solicitation.  The  content  of  the  Final  plan  is 
subject  to  negotiation.  Failure  to  submit  a 
complete  subcontracting  plan  and  negotiate 
its  content  in  good  faith  shall  make  the 
offeror  ineligible  for  the  contract  award. 

(End  of  provision) 

Alternate  I  ([Insert  month  and  year  of  final 
rule]) 

(a)  This  provision  is  not  applicable  to  small 
business  concerns. 

(b)  Consistent  with  the  national  interest,  it 
is  HUB  policy  that  small  business  and  small 
business  concerns  that  are  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  shall  have  the 
maximum  practicable  opportunity  to 
participate  in  the  performance  of  HUD  work 
at  the  prime  and  subcontract  level.  Therefore, 
any  contract  awarded  as  a  result  of  this 
solicitation  shall  fully  comply  with  the  intent 
of  this  policy,  and  the  successful  bidder  shall 
agree  to  pursue  an  effective  and 
comprehensive  small  business  and  small 
disadvantaged  business  subcontracting 
program  in  compliance  with  the  clause 
entitled  “Utilization  of  Small  Business 
Concerns  and  Small  Disadvantaged  Business 
Concerns.” 

(c)  Prior  compliance  with  subcontracting 
plans  shall  be  considered  in  determining  the 
responsibility  of  a  bidder  (see  FAR  9.104-3). 
Therefore,  bidders  having  previous  contracts 
with  subcontracting  plans  shall  provide  the 
following  information:  Agency  name;  agency 
point  of  contact;  contract  number;  total 
contract  value;  a  synopsis  of  the  work 
required  under  the  contract;  the  role(8)  of  the 
subcontractor(s)  involved;  and,  the  applicable 
goals  and  actual  performance  (dollars  and 
percentages)  for  subcontracting  with  small 
and  small  disadvantaged  business  concerns. 
This  information  shall  be  provided  for  the 
three  most  recently  (within  the  last  three 
years)  completed  contracts  with  such 
subcontracting  plans. 

(d)  The  contract  expected  to  result  from 
this  solicitation  will  contain  the  clause  at 
FAR  52.219-9,  “Small  Business  and  Small 
Disadvantaged  Business  Subcontracting  Plan 
(Alternate  I)."  The  apparent  low  bidder,  upon 
request  by  the  Contracting  Officer,  shall 
submit  a  subcontracting  plan,  where 
applicable,  which  addresses  separately 
subcontracting  with  small  business  concerns 
and  small  disadvantaged  business  concerns, 
and  which  shall  be  included  in  and  made  a 
part  of  the  resultant  contract.  The 
Contracting  Officer  will  review  the  adequacy 
of  the  subcontracting  plan  as  part  of  the 
responsibility  determination.  Failure  to 
submit  an  adequate  subcontracting  plan 
where  applicable  shall  make  the  bidder 
ineligible  for  the  contract  award. 

70.  Section  2452.237-76  would  be 
added  to  read  as  follows: 

2452.237-76  Background  investigations 
for  sensitive  automated  systems/ 
appiications. 

As  prescribed  in  2437.110(g),  insert  the 
following  clause: 


Background  Investigations  for  Sensitive 
Automated  Systems/Applications 

([Insert  date  and  month  of  final  rule]) 

(a)  General.  This  contract  involves  work  on 
or  access  to  an  automated  system  [name]  that 
has  a  sensitivity  rating  of  [3  or  4),  as  defined 
in  appendix  A  of  HUD  Handbook  2400.23, 

"ADP  Security.”  All  contractor  employees 
working  on  this  contract  are  required  to  have 
a  background  investigation  commensurate 
with  the  rating  of  the  automated  system 
(position  designation  of:  6,  High  Risk;  5, 
Moderate  Risk;  or  1,  Low  Risk)  in  accordance 
with  Federal  Personnel  Manual  (FI^) 
chapters  731,  732,  and  736.  Any  employee 
who  is  required  to  have  a  background 
investigation  shall  not  be  permitted  to  work 
on  this  contract  without  the  required 
investigation;  however,  contractor  employees 
in  Low  Risk  positions  are  eligible  for 
immediate  (interim)  approval  if  the  contractor 
submits  the  required  security  package 
described  in  paragraph  (c)  of  this  section 
with  14  days  of  contract  award.  The 
contractor  shall  establish  personnel  security 
procedures  that  meet,  as  a  minimum,  the 
requirements  of  Handbook  2400.23  and  shall 
provide  a  copy  to  the  GTR. 

(b)  Citizenship-related  requirements.  Every 
contractor  employee  working  on  the  sensitive 
applications  of  this  contract  shall  satisfy  at 
least  one  of  the  following  requirements: 

(1)  Be  a  citizen  living  in  the  U.S.;  or 

(2)  Owe  allegiance  to  the  U.S. 

(c)  Approval  process.  To  obtain  a 
background  investigation,  the  contractor  shall 
submit  the  following  completed  forms  to  the 
GTR  for  screening  and  transmittal  to  the 
Office  of  the  Inspector  General’s  (OIG) 

Security  Staff  for  initiation  of  the  required 
investigation:  SF  85-P,  Questionnaire  for 
Public  Trust  Positions;  SF  86A,  continuation 
Sheet  (if  needed);  SF-171,  Application  for 
Federal  Employment;  FD-258,  Fingerprint 
Chart;  and  other  forms  or  information  as  may 
be  necessary.  An  original  and  two  copies  of 
SF-171  and  SF  85-P  are  necessary.  The 
investigation  process  shall  cc.isist  of:  a  range 
of  personal  background  inquiries  and 
contacts  (written  and  personal)  pertaining  to 
verification  of  the  information  provided  on 
the  security  forms.  The  background 
investigation  may  be  waived  by  HUD  upon 
presentation  of  acceptable  evidence  that  an 
employee  has  received  a  timely  appropriate 
background  investigation. 

Upon  completion  of  the  investigation 
process,  the  Contracting  Officer,  after 
conferring  with  the  appropriate  HUD  offices, 
shall  notify  the  contractor  in  writing  of  the 
individual's  eligibility  or  ineligibility  to  work 
on  this  contract.  The  contractor  is  responsible 
for  ensuring  that  such  investigations  are 
requested  as  necessary  for  the  performance  of 
this  contract.  If  contractor  personnel  will  be 
working  on-site  in  any  HUD  office,  the 
contractor  shall  comply  with  the  requirements 
of  HUDAR  clause  2452.237-75 — Clearance  of 
Personnel  and  obtain  building  passes  for 
those  personnel. 

(d)  Signed  pledges.  The  contractor  shall 
require  that  any  employees  who  may  have 
access  to  the  automated  systems  identified  in 
section  C  of  this  contract  s<gn  a  pledge  of 
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nondisclosure  of  information.  These  pledges 
shall  be  signed  by  the  employees  before  they 
are  assigned  to  this  contract  and  shall  be 
maintained  by  the  contractor  for  a  period  of 
three  years  aher  final  payment  under  the 
contract. 

(e)  Nondisclosure  of  information.  Neither 
the  contractor  nor  any  of  its  employees  shall 
divulge  or  release  data  or  information 
developed  or  obtained  during  performance  of 
this  contract,  except  to  authorized 
Government  personnel  with  an  established 
need  to  know  or  upon  written  approval  of  the 
Contracting  Officer.  Information  contained  in 
all  source  documents  and  other  media 
provided  by  HUD  are  the  sole  property  of 
HUD. 

(f)  Contract  performance.  If  HUD  receives 
disqualifying  information  on  a  contractor 
employee,  the  contractor,  upon  written 
notice,  will  immediately  remove  the 
employee  from  work  on  this  contract. 
Contractor  employees  may  be  barred  from 
working  on  this  contract  for  failing  to  meet  or 
maintain  the  suitability  standards  prescribed 
in  PPM  chapter  731,  as  applicable.  Failure  to 
comply  with  the  terms  of  this  clause  may 
result  in  termination  for  default. 

(g)  Notification.  The  contractor  shall  notify 
the  Government  Technical  Representative 
(GTR)  in  writing  (with  a  copy  to  the 
contracting  officer)  whenever  a  cleared 
employee  terminates  employment  or  is  no 
longer  working  on  this  contract,  and  the  GTR 
shall  notify  the  HUD  ADP  Security  Staff,  who 
will  notify  the  OIG  Security  Staff.  The 
contractor  shall  immediately  notify  the 
Contracting  Officer  of  any  breach  or 
suspected  breach  of  security  or  any 
unauthorized  disclosure  of  the  information 
contained  in  the  automated  system  specified 
in  this  contract. 

(h)  Subcontracts.  The  contractor  shall 
incorporate  this  clause  in  all  subcontracts 
where  the  requirements  specified  in 
paragraph  (a)  of  this  section  are  applicable  to 
performance  of  the  subcontract. 


[End  of  clause) 

71.  Section  2452.237-77  would  be 
added  to  read  as  follows: 

2452.237-77  Observance  of  legal  holidays 
and  adminstrative  leave. 

As  prescribed  in  2437.110(h),  insert  the 
following  clause: 

Observance  of  Legal  Holidays  and 
Administrative  Leave 

-((Insert  month  and  year  of  final  rule]) 

(a)  The  Department  of  Housing  and  Urban 
Development  observes  the  following  days  as 
holidays: 

New  Year’s  Day 
Martin  Luther  King's  Birthday 
Washington's  Birthday 
Memorial  Day 
Independence  Day 
Labor  Day 
Veterans  Day 
Thanksgiving  Day 
Christmas  Day 
Columbus  Day 

Any  other  day  designated  by  Federal  law. 
Executive  Order,  or  Presidential 
Proclamation. 

(b)  When  any  such  day  falls  on  a  Saturday, 
the  preceding  Friday  is  observed;  when  any 
such  day  falls  on  a  Sunday,  the  following 
Monday  is  observed.  Observances  of  such 
days  by  Government  personnel  shall  not  be 
cause  for  additional  period  of  performance  or 
entitlement  to  compensation  except  as  set 
forth  in  the  contract.  If  the  contractor's 
personnel  work  on  a  holiday,  no  form  of 
holiday  or  other  premium  compensation  will 
be  reimbursed  either  as  a  direct  or  indirect 
cost,  unless  authorized  pursuant  to  an 
overtime  clause  elsewhere  in  this  contract. 

(c)  When  HUD  grants  administrative  leave 
to  its  Government  employees,  assigned 
contractor  personnel  in  Government  facilities 
shall  also  be  dismissed.  However,  the 


contractor  agrees  to  continue  to  provide 
sufficient  personnel  to  perform  round-the- 
clock  requirements  of  critical  tasks  already  in 
operation  or  scheduled,  and  shall  be  guided 
by  the  instructions  issued  by  the  Contracting 
Officer  or  his/her  duly  authorized 
representative. 

(d)  For  fixed-price  contracts,  if  services  are 
not  required  or  provided  because  the  building 
is  closed  due  to  inclement  weather, 
unanticipated  holidays  declared  by  the 
President,  failure  of  the  Cpngress  to 
appropriate  funds,  or  similar  reasons, 
deductions  wilf  be  computed  as  follows; 

(1)  The  deduction  rate  in  dollars  per  day 
will  be  equal  to  the  per  month  contract  price 
divided  by  21  days  per  month. 

(2)  The  deduction  rate  in  dollars  per  day 
will  be  multiplied  by  the  number  of  days 
services  are  not  required  or  provided. 

If  services  are  provided  for  portions  of 
days,  appropriate  adjustment  will  be  made 
by  the  Contracting  Officer  to  ensure  that  the 
contractor  is  compensated  for  services 
provided. 

(e)  If  administrative  leave  is  granted  to 
contractor  personnel  as  a  result  of  conditions 
stipulated  in  any  "Excusable  Delays"  clause 
of  this  contract,  it  will  be  without  loss  to  the 
contractor.  The  cost  of  salaries  and  wages  to 
the  contractor  for  the  period  of  any  such 
excused  absence  shall  be  a  reimbursable 
item  of  direct  cost  hereunder  for  employees 
whose  regular  time  is  normally  charged,  and 
a  reimbursable  item  of  indirect  cost  for 
employees  whose  time  is  normally  charged 
indirectly  in  accordance  with  the  contractor's 
accounting  policy. 

Dated:  June  1, 1992. 

Jim  E.  Tarro, 

Assistant  Secretary  for  Administration. 
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